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ed and impartial as the MSPB must be, and 
is. The presiding official finds, in effect, 
that an imaginary supervisor who knew 
nothing of the whistleblowing would have 
been led by the objective facts to find peti- 
tioner's performance inadequate. 
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Conclusion 
We hold that the decisions of the presid- 
ing official and the MSPB that the petition- 
er's performance was unacceptable, that he 
was given a reasonable opportunity to im- 
prove, and that his removal was not in 
retaliation for his protected activities, are 
supported by substantial evidence and are 
not arbitrary or capricious, not contrary to 
law, nor an abuse of discretion or effected 
by inappropriate procedure. 
AFFIRMED. 

NIES, Circuit Judge, concurring. 
I respectfully concur. I agree thorough- 
ly that the Hagmeyer decision on the four 
requirements for reprisal requires clarifica- 
tion with respect to the meaning of "retali- 
ation." I also agree that petitioner's inter- 
pretation eliminates part (4) of the Hag- 
meyer test. However, as I understand the 
majority's interpretation, the majority sepa- 
rates "nexus" into two parts, an inference 
under (3) and a conclusion under (4). 

In my view, part (3) means, as stated in 
Frazier, that, subsequent to engaging in 
protected activity, the employee was treat- 
ed in an adverse fashion by the employer. 
In other words, part (3) relates simply to 
the time of the adverse action. This also 
appears to me to be the idea in Hagmeyer 
in using the word "retaliation," which con- 
notes an action in response to a prior ac- 
tion. In setting out a required sequence of 
events, part (3) has meaning apart from the 
fact that an adverse action is before the 
board. The adverse action must have oc- 
curred after the protected activity. Sim- 
ilarly, I would read "retaliation" in part (4) 
of the Hagmeyer test to mean than an 
adverse action occurred subsequently 

804F.2(*-17 



BAY AREA RAPID TRANSIT 
SYSTEM, Defendant-Appellee. 

Appeal Nos. 86-597, 86-756. 

United States Court of Appeals, 
Federal Circuit. 

Oct. 28, 1986. 



Patentee brought infringement action. 
The United States District Court for the 
Northern District of California, John P. 
Vukasin, Jr., J., granted summary judg- 
ment of dismissal, and appeal was taken. The 
Court of Appeals, Pauline Newman, Circuit 
Judge, held that: (1) inventor did not as 
matter of law admit that his disclosure was 
insufficient; there was no final rejection on 
insufficiency of disclosure from which to 
appeal, no abandonment of claims, and no 
outstanding rejection in which inventor 
could have acquiesced, and (2) if any claim 
of patent was determined to be limited to 
filing date of continuation in part applica- 
tion on basis that disclosure of parent ap- 
plication was insufficient to support such 
claim, corresponding foreign publication 
that was substantially same would also be 
insufficient to anticipate such claim under 
statute barring patent previously patented 
or described in printed publication in for- 
eign country. 

Reversed and remanded. 



1. Patents <3=>109 

Mere filing of continuation-in-part with 
additional matter or revised claims is not of 
itself an admission that matter is "new" or 
that original application was legally insuffi- 
cient to support claims. 

2. Patents <3=*109 
Inventor did not as matter of law ad- 
mit that his parent application's disclosure 
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was insufficient; there was no final rejec- 
tion on insufficiency of disclosure from 
which to appeal at time continuation-in-part 
was filed and parent was abandoned, no 
abandonment of claims, and no outstanding 
rejection in which inventor could have ac- 
quiesced. 

3. Patents e=>99 

Patent applicant need not include in 
specification that which is already known 
to and available to public. 

4. Patents ®=>69 

If any claim of patent was determined 
to be limited to filing date of continuation 
in part application on basis that disclosure 
of parent application was insufficient to 
support such claim, corresponding foreign 
publication that was substantially same 
would also be insufficient to anticipate 
such claim for purposes of statute barring 
patent on invention previously patented or 
described in printed publication in foreign 
country. 35 U.S.C.A. § 102(b). 



William D. Hall, Hall, Myers & Rose, 
Potomac, Md., argued for appellant. With 
him on brief was Maurice U. Cahn. Also 
on brief was Jack L. Slobodin, Cartwright, 
Sucherman & Slobodin, San Francisco, CaL, 
of counsel. 

Clyde C. Greco, Jr., Wiles, Circuit & 
Tremblay, La Jolla, CaL, argued for appel- 
lee. Jon B. Miller, Wiles, Circuit & Trem- 
blay, of La Jolla, CaL, was on brief. Also 
on brief was Roger W. Erickson, Owen, 
Wickersham & Erickson, San Francisco, 
CaL 

Before MARKEY, Chief Judge, BALD- 
WIN and NEWMAN, Circuit Judges. 

PAULINE NEWMAN, Circuit Judge. 

Paperless Accounting, Inc. ("Paperless") 
appeals the judgment of the United States 
District Court for the Northern District of 
California, holding U.S. Patent No. 3,609,- 



300 ("the '300 patent") invalid in terms of 
35 U.S.C. § 102(b), and granting the motion 
of Bay Area Rapid Transit System 
("BART") for summary judgment of dis- 
missal of Paperless' Action for patent in- 
fringement- Paperless Accounting, Inc. v. 
Bay Area Rapid Transit System, No. C- 
83-5833 JPV, slip op. (N.D.Cal. Sept. 13, 
1985), affd on reconsideration (Dec. 3, 
1985). 

The summary judgment is reversed and 
the case is remanded for further proceed- 
ings. 

Background 

The '300 patent was issued to John W. 
Halpern on September 28, 1971, and is as- 
signed to Paperless. The specification and 
claims describe an automatic passenger 
fare charging system. On entry to a tran- 
sit system, the claimed machine electroni- 
cally reads data stored on a ticket, and 
generates a signal on the ticket relating to 
the entrance's location. Upon exit the ma- 
chine electronically compares the exit and 
entry locations, calculates the fare, and 
compares the result with the price paid for 
the ticket. The machine tells the ticket 
holder what is due, and credits any over- 
payment. The specification describes the 
details of the construction and operation of 
the system, and the claims are directed to 
the machine. The detailed scope of the 
claims is not here pertinent. 

The summary judgment turns on certain 
facts of patent prosecution before the Pat- 
ent and Trademark Office ("Office"). 

The first or "parent" United States pat- 
ent application, Serial No. 659,196 
("the 196 parent"), was filed on April 16, 
1957 by inventor Halpern, then of Stock- 
holm, Sweden, pro se } with claims directed 
to the machine, the feeding mechanism, 
and the ticket. Halpern illustrated his sys- 
tem in part with drawings that included 
block diagrams, of which Figure 5 as filed 
is representative: 
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In the first Office action on the merits, 
dated April 2, 1958, all of the claims were 
rejected by the examiner as based on an 
incomplete and insufficient disclosure. The 
examiner advised the applicant as to how 
this rejection might be overcome, instruct- 
ing the applicant to describe the circuits of 
the components that were shown only by 
block diagrams, and suggesting that refer- 
ence could be made to "existing publica- 
tions and patents which show known cir- 
cuits." The examiner cautioned the appli- 
cant to avoid the addition of new matter. 
The examiner also made several formal re- 
quirements relating to the filing of rib- 
boned and sealed application papers and to 
the form of the drawings, and made other 
rejections not here pertinent. 

In his response filed September 24, 1958 
Mr. Halpern submitted extensive amend- 
ments to the specification in which he re- 
ferred to three electronics publications, 
submitted new Figures 1-21, and replaced 
the original claims with new claims 22-38. 

In the second Office action, dated Sep- 
tember 4, 1959, the examiner stated that 
the amendment to the specification includ- 
ed "a large amount of new matter" and 
required cancellation of specific parts of 
the amendment The examiner treated the 
new figures as proposed sketches, accepted 
new Figures 1-13 as correcting the original 
figures, and stated that new Figures 14-21 
appeared to contain new matter and would 



not be admissible. The examiner rejected 
new claims 22-38 as being based on an 
insufficient disclosure, and stated: "Appli- 
cant is again advised that in order to sup- 
ply the needed disclosure to cure the de- 
fects set out in the last Office action, he 
must convincingly demonstrate that the el- 
ements are well known and obtainable on 
the open market or that there is a full 
disclosure thereof in patents or other publi- 
cations". The examiner advised Mr. Hal- 
pern that "final determination in respect to 
the disclosure will be made in the next 
action." 

In response, filed March 7, 1960, Mr. 
Halpern presented extensive argument that 
there was support for certain parts of the 
previous amendment in the original specifi- 
cation, and provided additional material, 
that he described as "explanatory", for in- 
sertion into the specification. Mr. Halpern 
canceled other parts of the previous amend- 
ment which he described as disclosing "oth- 
er new aspects or further development of 
the proposed invention." Mr. Halpern cit- 
ed a publication that he stated showed "all 
essential parts" of the circuit in Figure 27 
(numbered Figure 14 in Halpern's first 
amendment). 

In the third Office action, dated August 
25, 1961, the examiner did not repeat the 
rejection for inadequate or insufficient dis- 
closure. Only claim 36 was rejected as 
"drawn to new matter [without] basis for 
the claim in the original disclosure." The 
examiner stated that the application 
claimed three distinct inventions and re- 
quired the applicant to elect which claims 
he wished to pursue in this application. 
The examiner stated that Mr. Halpern's 
amendment of March 4 [sic], 1960 had not 
been entered pending this election, and that 
if the claims directed to the machine were 
elected they would be subject to rejection 
on the ground of being an old combination 
as shown by Lorenz in U.S. Patent 2,591,- 
448, a newly cited reference. 

In response filed February 20, 1962 Mr. 
Halpern elected the claims to the ticket, 
claims 37 and 38, and rewrote these claims 
as new claims 39 and 40. Mr. Halpern 
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canceled claim 36, and argued the patenta- 
bility of claims 22-35 in view of the Lorenz 
reference. 

In the fourth Office action dated May 14, 
1962, the examiner held that claims 22-35 
stood "withdrawn from further considera- 
tion ... as being for nonelected inven- 
tions", and that "the discussion [in the] 
amendment concerning claims 22-35 is not 
being considered." The examiner rejected 
elected claims 39 and 40 as unpatentable in 
view of Knutsen's U.S. Patent 2,508,953, 
and as indefinite for failing to state posi- 
tively that there are recesses containing 
recording tracks in the ticket. 

In his next response, filed July 30, 1962, 
Mr. Halpern was represented by counsel, 
who amended claims 39 and 40 to the ticket 
and presented arguments as to the patenta- 
bility of this subject matter. These two 
claims were "finally rejected" in the fifth 
Office action, August 27, 1962, as being 
unpatentable in view of the Knutsen refer- 
ence. In an amendment filed Sept. 14, 1962 
Halpern's counsel reargued the ticket 
claims, and stated: "Claims 22-35 are re- 
tained pending filing of a divisional applica- 
tion/' 

A notice of appeal was filed, and on 
February 27, 1963 a continuation-in-part ap- 
plication, Serial No. 261,529 ("the '529 c-i- 
p"), was filed containing the non-elected 
claims 22-35 directed to the machine. 
Claim 36, which had been rejected as drawn 
to new matter and canceled in the 196 
parent, was not included in the '529 c-i-p. 

The appeal of the final rejection of claims 
39 and 40 in the '196 parent was not pur- 
sued, and that application became aban- 
doned when the appeal was dismissed for 
failure to file a brief. 

The specification of the '529 c-i-p included 
substantially all the material in the amend- 
ments filed September 30, 1958 and March 
14, 1960 in the '196 parent. After further 
prosecution including refiling, the '529 c-i-p 
led to the '300 patent here at issue. 

t. A person shall be entitled to a patent unless— 
(b) the invention was patented or described 
in a printed publication in ... a foreign coun- 



More than one year before the filing date 
of the '529 c-i-p, the following foreign pat- 
ents issued to Mr. Halpern: French Patent 
No. 1,199,266 on December 11, 1959; Brit- 
ish Patent No. 857,658 on January 4, 1961; 
and Canadian Patent No. 613,866 on Febru- 
ary 7, 1961. The parties agree that these 
foreign patents correspond substantially to 
the specification and drawings of the '196 
parent as filed in the U.S. on April 16, 1957. 

These facts are not in dispute, although 
their legal significance is. Thus the basis 
on which the district court decided the 
question was amenable to summary deter- 
mination. Fed.R.Civ.P. 56. 

Analysis 
A. 

The district court granted BART's mo- 
tion for summary judgment of patent inval- 
idity based on Halpern's intervening for- 
eign patent publications, apparently hold- 
ing these foreign patents to bar the '300 
patent in terms of 35 U.S.C. § 102(b) 1 . 
This holding was based on the court's con- 
clusion that the claims of the '300 patent 
are not entitled to the filing date of the 
United States '196 parent application. 

The district court held that Halpern ad- 
mitted that the '196 parent application's 
disclosure was insufficient because he filed 
the '529 c-i-p application and abandoned 
the '196 parent without appeal. The dis- 
trict court, according to its opinion, based 
its decision solely on this conclusion of 
acquiescence, the court stating that "Hal- 
pern . . . failed to prosecute his appeal af- 
ter the Patent and Trademark Office exam- 
iner's final rejection of his claims. Instead, 
he filed a Continuation-In-Part application 

containing additional disclosures [H]e 

has thus acquiesced to the examiner's deci- 
sion and is thereby bound." Slip op. at 2-3 
(Dec. 3, 1985) (citing Litton Systems, Inc. 
v. Whirlpool Corp., 728 F.2d 1423, 1440, 
221 USPQ 97, 107 (Fed.Cir.1984)). 

try ... more than one year prior to the date 
of the application for patent in the United 

States.... 
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The court's conclusion was based on an 
erroneous understanding of the prosecu- 
tion history. There was no rejection for 
insufficient disclosure at the time the '529 
c-i-p was filed and the '196 parent was 
abandoned. That rejection had been with- 
drawn, as a matter of standard procedure. 
The applicable rule is stated in the Manual 
of Patent Examining Procedure (MPEP), 
an operating manual that "describe[s] pro- 
cedures on which the public can rely." 
Patlex Corp. v. Mossingkoff, 758 F.2d 594, 
606, 225 USPQ 243, 252, modified, 111 F.2d 
480, 226 USPQ 985 (Fed. Cir. 1985); In re 
Kaghan, 387 F.2d 398, 401, 156 USPQ 130, 
132 (CCPA 1967). The rule for the perti- 
nent period was as follows: 
707.07(e) Note all Outstanding Re- 
quirements 

In taking up an amended case for ac- 
tion the examiner should note in every 
letter all the requirements outstanding 
against the case. Every point in the 
prior action of an examiner which is still 
applicable must be repeated or referred 
to, to prevent the implied waiver of the 
requirement [emphasis in original] 
The examiner's rejection of the '196 parent 
for insufficient disclosure was not "re- 
peated or referred to" in the third or subse- 
quent Office actions. The MPEP is not 
permissive in this requirement. It is nota- 
ble that only claim 36 was rejected in the 
third Office action as based on new matter. 
The '196 disclosure as it then stood, in 
accordance with MPEP § 707.07(e), was no 
longer rejected as insufficient. 

The district court referred to Halpern's 
"fail[ure] to prosecute his appeal after the 
examiner's final rejection of his claims." 
Had Halpern prosecuted the appeal of the 
final rejection of claims 39 and 40, as he 
was entitled to do but did not, the issue of 
sufficiency of disclosure could not have 
been raised in such appeal. It was not at 
issue, because that ground of rejection had 
not been continued by the examiner. As 
stated in Ex parte Martin, 104 USPQ 124, 
128 (Supr.Exmr.1952): 
When an examiner fails to mention a 
rejection in his final action, it has been 



dropped by the examiner and needs no 
further response by the applicant On 
appeal, only those grounds of rejection 
which have been made in the final rejec- 
tion and commented upon in the examin- 
er's answer to brief are considered by 
the Board. All rejections previously 
made and not continued in the final rejec- 
tion are considered as withdrawn. It is 
not necessary for the examiner to make 
any specific statement to that effect. 
Since the question of sufficiency of disclo- 
sure was not a basis for the final rejection, 
it could not have been appealed. Failure to 
pursue the appeal of the rejection of claims 
39 and 40 on other grounds is of no signifi- 
cance to this issue. 

There was no outstanding rejection on 
insufficient disclosure in which the appli- 
cant could have acquiesced, either when he 
declined to pursue the appeal of claims 39 
and 40 in the '196 parent, or when he filed 
the '529 c-i-p. In Litton, by contrast, the 
parent patent application had been finally 
rejected for insufficient disclosure and the 
rejection was not appealed. In the case 
before us no claims were ever finally re- 
jected for insufficient disclosure, and no 
rejection was appealable on this ground. 

The district court stated that "[t]he sub- 
sequent filing of the Continuation-In-Part 
application exhibited both acquiescence in 
and compliance with the examiner's posi- 
tion on the inadequacy of the patent appli- 
cation's disclosure." Slip op. at 3 (Dec. 3, 
1985). The filing of a continuation-in-part, 
in and of itself, is not an admission of the 
correctness of a rejection. Law and policy 
liberally authorize the filing of c-i-p applica- 
tions for a number of reasons, whether to 
enlarge the disclosure to include new tech- 
nological information, thereby providing 
the public with knowledge of recent devel- 
opments or improvements; or to enable 
more extensive prosecution or improved 
draftsmanship of specification or claims; 
or to provide a vehicle for prosecution of 
non-elected claims. 

[1] In those cases where a continuation- 
in-part application contains claims which 
depend upon an enlarged disclosure for 
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support, that must of course be considered 
when it is required to establish dates of 
compliance with 35 U.S.C. § 112. But the 
mere filing of a continuation-in-part with 
additional matter or revised claims is not of 
itself an admission that the matter is 
"new" or that the original application was 
legally insufficient to support the claims. 
See State Industries, Inc. v. A.O. Smith 
Corp., 751 F.2d 1226, 1233 n.*, 224 USPQ 
418, 422 n. 1 (Fed.Cir.1985) and cases cited 
therein; see also Foseco International 
Ltd v. Fireline, Inc., 607 F.Supp. 1537, 
1563, 226 USPQ 33, 35 (N.D.Ohio 1984). 

BART also advised the district court that 
Paperless was not entitled to any date ear- 
lier than February 27, 1963 for any of the 
claims in the '300 patent because Halpern 
had "abandoned" the claims to the machine 
in the '196 parent application. This was an 
incorrect statement of law. Halpern's elec- 
tion to proceed first with his claims to the 
ticket, reserving the right to proceed with 
the other claims in a separate application, 
is a routine step in patent prosecution. See 
35 U.S.C. § 121; MPEP §§ 802.01, 803. 

[2] Since there was no final rejection on 
insufficiency of disclosure from which to 
appeal, no abandonment of claims, and no 
outstanding rejection in which Halpern 
could have acquiesced, the district court 
erred in holding that Halpern admitted as a 
matter of law that his disclosure was insuf- 
ficient The grant of summary judgment 
on this basis was legal error, and is re- 
versed. 

B. 

Paperless asks us to hold that the claims 
of the '300 patent are entitled to the filing 
date of the 196 parent application, thus 
predating the intervening foreign referenc- 
es. The issue of support for claims in the 
specification as required by § 112 is a ques- 
tion of law, Atlas Powder Co. v. E.I. du 
Pont de Nemours & Co., 750 F.2d 1569, 
1573, 224 USPQ 409, 411 (Fed.Cir.1984); 
Lindemann Maschinenfabrik GMBH v. 
American Hoist & Derrick Co., 730 F.2d 
1452, 1463, 221 USPQ 481, 489 (Fed.Cir. 
1984), but it is dependent on underlying 



factual and legal findings which have not 
here been made. The district court did not 
analyze Halpern's '196 disclosure, as filed 
or as amended, with respect to the claims 
of the '300 patent, basing its summary 
judgment solely on the conclusion of acqui- 
escence. Although the parties argued this 
issue on appeal, it is inappropriate for our 
decision ab initio. As we remand to the 
district court, we restate the issue, in view 
of the conflicting views of the parties not 
only as to the answer, but as to the ques- 
tion. 

Whether the intervening foreign patent 
references are 35 U.S.C. § 102(b) bars 
against any or all of the claims of the '300 
patent depends on the content and dates of 
the foreign references and the priority 
dates to which each of the '300 patent 
claims is entitled. See In re Ahlbrecht, 
435 F.2d 908, 911-12, 168 USPQ 293, 296 
(CCPA 1971); see also Litton, 728 F.2d at 
1438, 221 USPQ at 106. If a claim of 
the '300 patent is adequately supported by 
the disclosure in the '196 parent, the inter- 
vening references are of no effect. 

[3] A patent applicant need not include 
in the specification that which is already 
known to and available to the public. In re 
Howarth, 654 F.2d 103, 105, 210 USPQ 689, 
691-92 (CCPA 1981); In re Lange, 644 
F.2d 856, 863, 209 USPQ 288, 294 (CCPA 
1981). Thus, in examining the '196 parent, 
the examiner had invited Halpern to refer 
to published circuits and commercially 
available items that performed the function 
of Halpern's boxes. Such added subject 
matter, to the extent that is not "new mat- 
ter", does not deprive the applicant of the 
original filing date. See Litton, 728 F.2d 
at 1438, 221 USPQ at 106; In re Wright, 
343 F.2d 761, 767, 145 USPQ 182, 188 
(CCPA 1965). 

If there are claims in the '300 patent 
which are not entitled to the '196 filing 
date because they depend for patentability 
on "new matter" appearing for the first 
time in the '529 c-i-p, as to those claims 
Halpern must meet the requirements of 
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patentability as if his foreign patents were 
any adverse reference. 

Because the foreign patents correspond 
substantially to the disclosure of the '196 
parent, as both parties averred (we observe 
that they are not identical in all respects), it 
is pertinent to consider this fact if the '196 
parent is held insufficient as to any claim 
of the '300 patent. As this court held in In 
re Donokue, 766 F.2d 531, 226 USPQ 619 
(Fed.Cir.1985), a § 102(b) reference "must 
sufficiently describe the claimed invention 
to have placed the public in possession of 
it." Id. at 533, 226 USPQ at 621 (citing In 
re Sasse, 629 F.2d 675, 681, 207 USPQ 107, 
111 (CCPA 1980); and In re Samour, 571 
F.2d 559, 562, 197 USPQ 1, 4 (CCPA 1978)). 
The court observed in Donohue that "even 
if the claimed invention is disclosed in a 
printed publication, that disclosure will not 
suffice as prior art if it was not enabling." 
Id. (citing In re Borst, 345 F.2d 851, 855, 
145 USPQ 554, 557 (CCPA 1965), cert de- 
nied, 382 U.S. 973, 86 S.Ct 537, 15 L.Ed.2d 
465, 148 USPQ 771 (1966) ("the disclosure 
must be such as will give possession of the 
invention to the person of ordinary skill")). 
See also Reading & Bates Construction 
Co. v. Baker Energy Resources Corp., 748 
F.2d 645, 651-52, 223 USPQ 1168, 1173 
(Fed.Cir.1984); Preemption Devices, Inc. 
v. Minnesota Mining & Manufacturing 
Co., 732 F.2d 903, 906, 221 USPQ 841, 843 
(Fed.Cir.1984). The basis for this rule is 
found in the description requirement of 
§ 102(b). Donohue, 766 F.2d at 533 n. 7 
226 USPQ at 621 n. 7 (citation omitted). If 
the disclosure of the '196 parent application 
is insufficient to place the claimed inven- 
tion in the possession of the public, then its 
British, French, and Canadian counterparts 
are also insufficient to do so. 

[4] Thus, if any claim of the '300 patent 
is determined to be limited to the filing 
date of the '529 c-i-p on the basis that the 
disclosure of the '196 parent is insufficient 
to support such claim, a corresponding for- 
eign publication that is substantially the 
same is also insufficient to anticipate such 
claim under § 102(b). The correct role of 
the foreign publication in such case is as a 



reference under § 103. Reading & Bates, 
748 F.2d at 652, 223 USPQ at 1173. Such 
analysis has not been made, and is not 
before us on appeal. 

REVERSED AND REMANDED. 
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Importer of Korean footwear moved 
for summary judgment alleging that cer- 
tain of its entries should have been deemed 
liquidated by operation of law at a rate of 
duty claimed by importer at time of entry. 
The United States cross moved for summa- 
ry judgment. The United States Court of 
International Trade, 617 F.Supp. 96, Resta- 
ni, J., held that certain entries should have 
been deemed liquidated by operation of law 
at rate of duty claimant by importer at 
time of entry. The United States appealed. 
The Court of Appeals, Edward S. Smith, 
Circuit Judge, held that: (1) importer's pro- 
test was sufficient to establish jurisdiction 
for court to decide "deemed liquidation" 
issue, and (2) finding that there was no 
valid basis for suspension of liquidation, 
that no extension of liquidation was effect- 
ed and that, thus, importer's entries were 
deemed liquidated at rate of duty asserted 
by importer at time of entry, was proper. 

Affirmed. 

Bissell, Circuit Judge, filed opinion dis- 
senting in part. 
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